
 
 

 
401 SECOND AVE. SOUTH 

SUITE 700 
SEATTLE, WA  98104 

PHONE: (206) 344-8100 
FAX: (866) 283-0178 

KANJI & KATZEN, PLLC 
www.kanjikatzen.com 

 
 
 

303 DETROIT STREET 
SUITE 400 

ANN ARBOR, MI 48104 
PHONE: (734) 769-5400    

FAX: (734) 769-2701 
 

 
May 8, 2018 

 
Daniel H. Jorjani 
Principal Deputy Solicitor 
Office of the Solicitor 
United States Department of the Interior 
1849 C St. NW 
Washington, D.C. 20240 
 
Dear Mr. Jorjani: 
 
 We represent the Houlton Band of Maliseet Indians (“Houlton Band” or 
“Maliseets”) and write regarding the letter from the United States Department of the 
Interior (“Department”), Office of the Solicitor, to Matthew Z. Leopold, General Counsel 
at the United States Environmental Protection Agency (“EPA”).  That letter is dated April 
27, 2018, was filed in the United States District Court for the District of Maine on May 7, 
2018, and concerns “Maine’s Water Quality Standards and [the] Tribal Fishing Rights of 
Maine’s Tribes” (“April 2018 Letter”).  We write for two related reasons.  First, the legal 
and historical record establishes unequivocally that the Houlton Band enjoys federally-
protected tribal fishing rights, which the April 2018 Letter erroneously calls into 
question.  Second, government-to-government consultation prior to the drafting and 
transmission of the April 2018 Letter would have allowed the Houlton Band to address 
and alleviate the Department’s newfound uncertainty regarding those rights.  
 
 The April 2018 Letter arises from the Department’s determination that a 
clarification is necessary in order to constrain the analysis in the January 30, 2015 letter 
from the Department’s Solicitor to EPA General Counsel (“2015 Letter”) solely to tribal 
fishing rights within the State of Maine.  April 2018 Letter at 1.  The Department then 
“undert[akes] further analysis of the issues discussed in the Solicitor’s 2015 Letter,” id. at 
2, and in doing so casts doubt on whether the Houlton Band retains its federally-protected 
tribal fishing rights.  Specifically, on page 3, the Department states: 
 

Whereas our review of the record affirms the analysis by which the 
Solicitor’s 2015 Letter recognized the Southern Tribes’ extant right to 
sustenance fishing, we find ourselves unable to identify with similar 
clarity federally-protected tribal fishing rights for the Houlton Band of 
Maliseet Indians and the Aroostook Band of Micmacs (the “Northern 
Tribes”).  And while we affirm the proposition contained in the 2015 
Letter that express language in a treaty is not necessary to establish the 
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existence of a tribal fishing right, we note that such rights only arise from 
treaty, statute, the federal set aside and supervision of lands that include 
bodies of water inhabited by fish, or the retention of aboriginal rights.  
Despite concerns about whether the Northern Tribes[] retained their 
fishing rights, we continue to recognize the centrality of sustenance 
fishing to the culture of the Northern Tribes. 

 
April 2018 Letter at 3.  The letter concludes by stating that the Department’s January 
2015 analysis regarding the subsidiary rights encompassed within tribal fishing rights is 
“expressly constrain[ed] . . . to the Southern Tribes of Maine.”  Id. at 5.  
 
 These portions of the April 2018 Letter are at odds with the Department’s earlier 
analyses regarding the Houlton Band’s federally-protected rights and the bedrock 
principles of federal Indian law on which they rest.  The April 2018 Letter states, “while . 
. . express language in a treaty is not necessary to establish the existence of a tribal 
fishing right, . . . such rights only arise from treaty, statute, the federal set aside and 
supervision of lands that include bodies of water inhabited by fish, or the retention of 
aboriginal rights.”  April 2018 Letter at 3.  We generally agree with this articulation of 
the governing standard, but we object wholeheartedly to the unsupported notion that there 
exists any uncertainty regarding the status of the Houlton Band’s federally-protected 
tribal fishing rights under it.  To the contrary, the Department has analyzed and affirmed 
the existence of the Houlton Band’s federally-protected rights pursuant to this standard 
on multiple occasions in the past.1  See, e.g., 2015 Letter (Attachment B) at 4-7; Letter 
from Associate Solicitor, Division of Indian Affairs, Office of the Solicitor to Eastern 
Area Director, Bureau of Indian Affairs Re: “Reservation Status of the Houlton Band of 
Maliseet Indians Under Federal and State Law,” at 2 (Jan. 15,1993) (Attachment C); 
Solicitor's Opinion attached to Letter from Edward B. Cohen, Office of the Solicitor, 
Dep’t of Interior to Gary S. Guzy, Office of General Counsel, Envtl. Protection Agency, 
at 2 (May 16, 2000) (Attachment D) (regarding Maine’s application for the delegation of 
National Pollutant Discharge Elimination System authority in Indian waters in Maine).    
 
 The "Wolastoqewiyik", or Maliseet Indians, are river people who have fished, 
hunted, trapped, and gathered natural resources in the “Wolastoq” or St. John watershed 
for thousands of years.  These resources are central to the Maliseet diet, culture, 
traditions, spirituality, and health and welfare.  Congress recognized the Maliseet way of 
life in the Maine Indian Claims Settlement Act (MICSA).  See, e.g., S. Rep. No. 96-957 
at 11 (“All three tribes are riverine in their land-ownership orientation. . . . The aboriginal 
territory of the Houlton Band of Maliseet Indians is centered on the Saint John River.”).  
MICSA and the Maine Implementing Act accordingly provided for a homeland for the 
Houlton Band by authorizing the acquisition and setting aside of “land or natural 
resources” in trust for the Band.  See 25 U.S.C. § 1724(d); Note, Public Law No. 99-566, 

                                                 
1 A map depicting the Houlton Band’s trust lands has been included at Attachment A.   
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§ 4(a) (Oct. 27, 1986).  Congress explained that these trust resources would substitute and 
were in exchange for the Houlton Band’s aboriginal lands and natural resources.  S. Rep. 
No. 96-957 at 24 (explaining that “[t]he land . . . is intended to constitute satisfaction of 
the Band’s legal claims” and that Congress seeks “to settle all Indian land claims in 
Maine fairly”); see also 25 U.S.C. § 1721 (findings and purpose), and  §1723 
(relinquishing lands and natural resources).  The Department confirmed on January 15, 
1993, that Maliseet trust lands acquired under MICSA located on both banks of the 
Meduxnekeag River, a tributary of the St. John, are an Indian reservation for purposes of 
federal law.  Attachment C at 2 (“The Houlton Band unquestionably meets the 
Potawatomi test because [MICSA] clearly states that land purchased by the Houlton 
Band with federal funds set aside by Congress for that purpose shall be taken into trust by 
the United States.  Therefore, the Houlton Band of Maliseets has an Indian reservation for 
the purposes of federal law, subject only to the limitations contained in [MICSA] that 
apply to all federal Indian reservations in Maine”). 
 
 As a matter of federal law, the lands and natural resources held in trust by the 
United States for the benefit of the Houlton Band include water and fishing rights. 
Federal common law is clear that when Congress sets aside lands in trust for the use and 
benefit of an Indian tribe or individual Indians, as it did for the Houlton Band, Congress 
impliedly reserves water and fishing rights where necessary to effectuate the purposes of 
the set aside.  See, e.g., Menominee Tribe of Indians v. United States, 391 U.S. 404, 405-
06 (1968) (holding that lands acquired for a tribe in exchange for the relinquishment of 
other lands include implied hunting and fishing rights); Arizona v. California, 373 U.S. 
546, 599 (1963) (finding implied water rights where “water from the River would be 
essential to the life of the Indian people and to the animals they hunted and the crops they 
raised”); Winters v. United States, 207 U.S. 564, 577 (1908) (holding that tribe impliedly 
reserved water rights to support beneficial use of its lands).  This reservation of federal 
rights occurs regardless of whether the lands are set aside by treaty, executive order, or 
statute.  See, e.g., United States v. Dion, 476 U.S. 734, 745 n.8 (1986) (“Indian 
reservations created by statute, agreement, or executive order normally carry with them 
the same implied hunting rights as those created by treaty.”).  For example, in Alaska 
Pacific Fisheries Co. v. United States, 248 U.S. 78, 86-88 (1918), the Supreme Court 
held that where Congress set aside lands for the landless Metlakahtla Indians, it impliedly 
reserved fishing rights in adjacent waters.  The Indians were historically fishers and 
hunters, and the lands were chosen to provide them access to the fishing grounds.  Id. at 
88-89.  Similarly, in Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9th Cir. 
1981), the court held that Congress impliedly reserved water rights to support the tribal 
fishery on tribal trust lands where “[t]he Colvilles traditionally fished for both salmon 
and trout.  Like other Pacific Northwest Indians, fishing was of economic and religious 
importance to them.” 
 
 Through MICSA, Congress acquired lands in trust for the benefit of the Houlton 
Band to provide the landless Maliseet Indians a home where they could preserve their 
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riverine culture and engage in traditional fishing, hunting, and gathering activities.  See S. 
Rep. No. 96-957 at 11 (“All three tribes are riverine in their land-ownership orientation . . 
. .  The aboriginal territory of the Houlton Band of Maliseet Indians is centered on the 
Saint John River.”); id. at 24 (“The Houlton Band is impoverished, it is small in number, 
it has no trust fund to look to, and it is questionable whether the land to be acquired for it 
will be utilized in an income-producing fashion in the foreseeable future.”).  As the 
Department of the Interior expected, the Tribe’s reservation is located in eastern 
Aroostook County on the Meduxnekeag River, adjacent to one of the river’s best fishing 
holes.  See H.R. Rep. No. 96-1353 (Report of the Department of the Interior, Aug. 25, 
1980).  Accordingly, in reserving these lands Congress concurrently reserved water and 
fishing rights for the Tribe – the purpose of the reservation would have been defeated 
otherwise. 
 
 The Houlton Band’s federally-protected water and fishing rights include the right 
to water of sufficient quantity and quality to support tribal fishing activities and other 
uses.  See United States v. Adair, 723 F.2d 1394, 1408-11 (9th Cir. 1983).  The leading 
federal Indian law treatise explains: 
 

 To meet federal purposes, Indian reserved water rights should be 
protected against . . . impairments of water quality, as well as against 
diminutions in quantity . . . .  Fulfilling the purposes of Indian reservations 
depends on the tribes receiving water of adequate quality as well as 
sufficient quantity. . . .  The quality of the water necessary for [tribal] uses 
may vary from the high quality needed for human consumption to a lesser 
quality for fish and wildlife habitat to an even lower quality for irrigation.  
Each use, however, requires water that is appropriate quality to support 
that use.  
 
 The quality and quantity of water may be directly related.  This 
interrelationship is most evident in the case of a reserved right to water for 
fisheries preservation.  The right reserved is that amount of water 
necessary to maintain the fishery.  The fishery consists not only of the fish 
themselves, but also of the conditions necessary to their survival.  Thus, 
habitat protection is an integral component of the reserved right.  In order 
to protect the fishery habitat, tribes should have a right not only to a 
sufficient amount of water, but also to water that is of adequate quality. 

 
COHEN'S HANDBOOK OF FEDERAL INDIAN LAW § 19.03[9], at 1236 (Nell Jessup Newton 
ed., 2012) (footnotes and citations omitted). 
 
 The Department and EPA therefore have a trust obligation to protect the quality 
of Maliseet waters, which are the lifeblood of the Maliseet people and which support the 
fish, animals, and plants at the core of their diet and culture.  See, e.g., Parravano v. 
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Babbitt, 70 F.3d 539, 546-47 (9th Cir. 1995) (recognizing the United States’ trust 
obligation to protect impliedly reserved fishing rights); see also generally, State Program 
Requirements: Approval of Application by Maine to Administer the National Pollutant 
Discharge Elimination System (NPDES) Program, 68 Fed. Reg. 65,052, 65,056 (Nov. 18, 
2003) (“Clearly, the physical setting of the . . . tribes in such close proximity to important 
rivers makes surface water quality important to them and their riverine culture.”).  As the 
Solicitor concluded in regard to Maine's initial application for NPDES authority in Indian 
country: 
 

EPA must, in accordance with the best interest of the Tribes and the “most 
exacting fiduciary standards,” faithfully exercise its federal authority and 
discretion to protect Maliseet and Micmac tribal water quality from 
degradation.  EPA would take into consideration more than just the 
minimum requirements in the CWA in overseeing a State program to fully 
protect Tribal resources, including lands and waters.  Specifically, EPA 
would have to consider the specific uses the Maliseets and Micmacs make 
of their tribal waters, including traditional, ceremonial, medicinal and 
cultural uses affected by water quality. EPA must be fully satisfied that it 
is able to meet its trust obligation to the Maliseets and Micmacs even if it 
approves the State of Maine to administer the NPDES program. EPA 
should seek assurances from the State of Maine that the state will 
implement the NPDES program in a manner which satisfies EPA’s trust 
obligations. 

 
Attachment D at 2.  The same is true with regard to EPA’s evaluation of and setting of 
water quality standards, as recognized in the 2015 Letter.  Attachment B at 6-7. 
 
 MICSA and the Maine Implementing Act do not speak to the Houlton Band’s 
water and fishing rights in precisely the same manner as the legislation speaks to the 
rights of the Passamaquoddy Tribe and the Penobscot Nation.  However, nothing in that 
distinction or elsewhere in MICSA demonstrates, or even suggests, the absence of 
federally-protected water and fishing rights for the Maliseets.  First, as discussed above, it 
is well-established that when the United States sets aside lands in trust for an Indian tribe, 
it impliedly reserves water and fishing rights necessary to fulfill the purposes of the set-
aside, regardless of whether the treaty, statute, or executive order expressly refers to such 
rights.  See, e.g., United States v. Aanerud, 893 F.2d 956, 958 (8th Cir. 1990) (holding 
that tribal members have federally-protected right to harvest natural resources on tribal 
lands notwithstanding silence in treaty setting aside lands for tribe).  Second, MICSA and 
the Maine Implementing Act contemplate these rights, defining the “lands or natural 
resources” held in trust for the Houlton Band to include “any interest in or right involving 
any real property or natural resources, including . . . water and water rights, and hunting 
and fishing rights.”  25 U.S.C. § 1722(b); Me. Rev. Stat. tit. 30, § 6203(3).  Third, the 
relevant provisions in the Maine Implementing Act regarding the Passamaquoddy Tribe 
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and the Penobscot Nation are directed at the State's regulatory authority over the tribes’ 
exercise of fishing rights on their reservations, not the existence of those rights in the first 
place.  See Me. Rev. Stat. tit. 30, § 6207(1), (4); S. Rep. No. 96-957 at 16-17, 37; see also 
Me. Rev. Stat. tit. 30, § 6206(1).  Fourth, Congress confirmed in MICSA that Maliseet 
trust lands would be treated in the same manner as any other Indian reservation, see 25 
U.S.C. § 1725(i), and the Department of the Interior has confirmed that Maliseet trust 
lands are an Indian reservation for purposes of federal law.2 
 
 To the extent the Department sees any ambiguity in MICSA or in the foregoing 
discussion of the Tribe’s federally-protected water and fishing rights, that ambiguity must 
be resolved in the Band’s favor.  Federal statutes relating to Indian tribes must be 
“construed liberally in favor of the Indians, with ambiguous provisions interpreted to 
their benefit,” Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985), and 
Congressional acts diminishing sovereign tribal rights must be strictly construed, with 
ambiguous provisions again interpreted to the tribe’s benefit, Penobscot Nation v. 
Fellencer, 164 F.3d 706, 709 (1st Cir. 1999).  It is settled law that these Indian canons 
apply to Indian claim settlement acts, including MICSA.  Id. at 708-09; see also, e.g., 
Parravano v. Babbitt, 70 F.3d at 546; Connecticut ex rel. Blumenthal v. U.S. Dept. of 
Interior, 228 F.3d 82, 92 (2d Cir. 2000). 
 
 In sum, when the Houlton Band and its members use Maliseet waters, including 
for sustenance fishing in the Meduxnekeag River, they exercise rights vindicated and 
protected by federal law.  These rights define and lie at the heart of both the 
Department’s and EPA’s trust responsibility to the Band, including in the setting of water 
quality standards.  
  
 Regarding the Department’s lack of consultation with the Houlton Band in this 
matter, we understand that the Department conducted a short conference call with 
Maliseet Chief Clarissa Sabattis and Micmac Chief Edward Peter-Paul on April 27, 2018.  
The call was not a consultation – there was no prior notice as to its subject matter, and on 
it the leaders were simply informed that a decision relating to their fishing rights had 
already been made.  This does not amount to the government-to-government consultation 
owed federally recognized tribes, nor does it comport with the Department’s trust 
responsibility toward them.  Moreover, the Department did not share its letter with the 
Tribes.  None of this is in keeping with the Department’s duties under Executive Order 
13175 and Secretarial Order 3317 Sec. 4.b (“Consultation is a process that aims to create 
effective collaboration with Indian tribes and to inform Federal decision-makers.  
Consultation is built upon government-to-government exchange of information and 
                                                 
2 Indeed, MICSA expressly provides that the same principles of federal law apply to the Houlton Band as 
apply to other federally-recognized Indian tribes.  See 25 U.S.C. § 1725(h); see also 25 C.F.R. § 83.12(a) 
(providing that upon federal recognition, a tribe “shall be considered a historic tribe and shall be entitled to 
the privileges and immunities available to other federally recognized historic tribes by virtue of their 
government-to-government relationship with the United States”). 
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promotes enhanced communication that emphasizes trust, respect, and shared 
responsibility.  Communication will be open and transparent without compromising the 
rights of Indian tribes or the government-to-government consultation process.”).  See also 
Department of the Interior Policy on Consultation with Indian Tribes at 3 (definition of 
“departmental action with tribal implications”), 7-8 (consultation guidelines), 11-13 
(stages of consultation), available at https://www.doi.gov/sites/doi.gov/files/migrated/-
cobell/upload/FINAL-Departmental-tribal-consultation-policy.pdf (last visited May 6, 
2018).  Had the Department engaged in appropriate consultation with the Band, the Band 
could have reiterated the nature of its rights for the Department and pointed the 
Department to its many past pronouncements regarding the same. 
 
 We are uncertain what prompted the Department’s sudden unsupportable stance 
on the nature of the Houlton Band’s fishing rights, in contravention of multiple long-
standing Department analyses and core principles of federal Indian law, but we certainly 
hope it is a temporary oversight.  The Department is not writing on a blank slate, and we 
feel confident that the contents of this letter and its attachments will provide more than 
enough material for you to “identify with similar clarity federally protected tribal fishing 
rights for the Houlton Band of Maliseet Indians.” If you have questions, please contact 
Riyaz Kanji (Ann Arbor) or Jane Steadman (Seattle) at the numbers listed in the 
letterhead. 
 
 
 
 
         

Sincerely, 
 
 
 
      _________________ 

Riyaz Kanji 
      Jane Steadman 
      KANJI & KATZEN, PLLC 
 

Counsel for the Houlton Band 
   of Maliseet Indians 

 
 
 
 
RAK/JGS:tlw 
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Cc: 
   Chief Clarissa Sabattis, Houlton Band of Maliseet Indians 
   John Tahsuda, Principal Deputy Assistant Secretary, Bureau of Indian Affairs 
   Matthew Z. Leopold, General Counsel, U.S. Environmental Protection Agency 
   Alexandra Dunn, Region 1 Administrator, U.S. Environmental Protection Agency,      

Region 1 
   Tim Williamson, Deputy Regional Counsel, Office of Regional Counsel, EPA Region 1 
   David Carson, Senior Counsel, Env’t & Natural Resources Division, U.S. Department 

of Justice 
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IN REPLY REFD 70:

United States Department of the Interior
OFFICE OF THE SOÚCITOR

Washington., D.C. 20240

MAY I 6 2000

GaÍy S. Guzy, Esq.
Office of General Counsel
United States Environmental Protection Agency
Washington, D.C. 20260

Re: Effect of Maine Indian Claims Settlement Act on State of Maine's Application to
Administer National Pollutant Discharge Elimination System (NPDES) Program

Dear Mr. Guzy:

In response to your letter dated Oct 21, 1999, attached is an opinion of the Department of
the Interior, Office of the Solicitor, regarding the extent of the State of Maine1 s jurisdiction over

·

the regulation of water quality in Indian country in iight of the Maine Indian Claims Settlement
Act. In your letter you indicated that EPA would give great weight to the opinion of the
Department of the Interior, since the Department has broad responsibilities in the area of Indian
affairs.

While the precise legal issues the state's application raises are·of first impression, it is our
opinion that as a matter of law, EPA must retain the NPDES permitting authority for discharges
within the lndimTerritories of the Passamaquoddy. Tribe and the Penobscot Indian Nation. As

our enclosed opinion shows, the State of Maine cannot demonstrate that it has adequate authority
to administer the NPDES program within these Territories. Further, it is our opinion that
regardless ofEPA's decision on Maine1s application, the Agency has a trust responsibility to the
tribes in Maine, including the Houlton Band of Maiiseet Indians and the Aroostook Band of
Micmacs and must, therefore, exercise its available a?thorities to protect tribal lands, waters and
other resources.

Thank you for this opportunity to provide the opinion of the Department Please contact
me if you have any questions. 1

Sincerely,

/?-· .. I! J
t'/'. ,· {. /¡

/z.V--tt:f/l,?Edward B. Cohen
Deputy Solicitor

r-



OPINION OF THE DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SOLICITOR

OPINION SUMMARY

The State of Maine has applied to administer the Clean Water Act National Pollutant
Discharge Elimination System program throughout the state, including within Indian country.
The U.S. Envirorunental Protection Agency (EPA) sought the Depart..ment of the Ltlterior' s legai
opinion on the extent to which, in light of the Maine Indian Claims Settlement Act (N.ITCSA),

Maine possesses legal authority over water quality within Indian country. The Clean Water Act_

requires a state to demonstrate it has such authority to receive program approval.

Under Ivf.ICSA and the Maine Implementing Act (MIA) it incorporates, Maine is
prohibited from regulating "internal tribal mattersn within the Indian Territories of the Penobscot
Indian Nation and the Passamaquoddy Tribe. This opinion will show that the. regulation of water
quality, including the regulation of point-source discharges, within these Indian Territories is an
"intemai tribal matter?" The. State of Maine, therefore, car1'1... ot demonstrate it has adequate
authority to ·administer the National Pollution Discharge Elimination System program for
discharges within the Penobscot and Passamaquoddy Indian Territories. Accordingly, it is our
opinion that as a matter of law EPA must retain the NPDES permitting authority for discharges
within the Indian Territories of the Passamaquoddy Tribe and the Penobscot Indian Nation.

In addition, it is our opinion that even if EPA approves the state's application to
administer the NPDES program anywhere vVithin Indian Country in Maine, including the lands
of the Houlton Band of Maliseet Indians (Maliseets) and the Aroostook Band of Micmacs
(Micmacs), EPA must ensure, through its maintained Clean Water Act authorities and its federal
trust obligations, that a state .. administered NPDES program within those lands fully protects the
Tribal lands, waters and other resources.

EPA MUST ENSURE PROTECTION OF THE WATERS OF THE MALISEETS AND
I\1ICMACS

When Congress confirmed the federal recognition of the Houlton Baµd of Maliseet
Indians, 25 U.S.C. § 1725(!), and the Aroos.took Band of Micmacs, 105 Stat. 1143 {1991 ), it
required the United States to protect these Tribes' resources through the trust responsibility. i 08
Stat. 4791 (1994). Regardless ofEPA's determination as to whether the State of Maine can
demonstrate adequate authority to administer the NPDES program on lands belonging to the
Maliseets and Micmacs, EPA must still exercise its authority under the CWA, consistent with the
trust responsibility to these Tribes, to ensure the protection of Tribal resources, including lands
and waters. See e.g., HRI, Inc. v._ Environmental Protection Agency, 2000 VIL 14443, * 15 (10th
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Cir. 2000) (the federal government bears a special trust obligation to protect the interests of
Indian tribes); State of Washington, Dept. of Ecology v. U.S.E.P.A., 752 F.2d 1465, 1470 (9th
Cir. 1985); Nance v. EPA, 645 F.2d 7013 711 (9th Cir. 1981). Thus, EPA must, in accordance
with the best interest of the Tribes and the ''most exacting fiduciary standards," faithfully
exercise its federal authority and discretion to protect Maliseet and- Micmac tribal water quality
from degradation. Seminole Nation v. United States, 316 U.S. 286 (1942). EPA would take, into
consideration more than just the minimum requirements in the CWA in overseeing a State
program ta fully protect Tribal resources, including lands and waters. See Letter from Edward B.
Cohen, Deputy Solicitor, to John P. DeVillars, Region I Administrator, EPA 2 (Sep. 2, 1997).
Specifically, EPA would have to consider the specific uses the Maliseets and Micmacs make of
their tribal waters, including traditional, ceremonial, medicinal and cultural uses affected by
v1ater quality. See Comments Submitted to EPA Regarding the State ofMaine's Application for
NPDES Authority by the Maliseets and Micmacs. EPA must be fully satisfied that it is able to
meet its trust obligation to the Maliseets and Miemacs even if it approves the State of Maine to
administer the NPDES program. EPA should seek assurances from the State of Maine that the

. state will implement the NPDES program in a manner which satisfies EPA 1

s trust obligations.

MICSA AND MIA SPECIFICALLY ALLOCATE LEGAL JlTR.ISDICTION A1VIONG
THE PENOBSCOT INDIAN NATION, PASSAMAQUODDY TRIBE AND I\1.A.INE, ·

THEREBY MAKING ANY ASSUMPTION OF BLANKET AUTHORITY BY MAINE
INAPPROPRIATE

Several provisions of the Maine Indian Claims Settlement Act,,25 U.S.C. §§ 1721-1735
(1vf.ICSA)1 concern state jurisdiction over the Passamaquoddy and the Penobscot. 2

· These

Section 1725(b)(1) of MICSA incorporates the Maine Implementing Act, 30 M
..
R.S.A.

§ § 6201-6214 (WA), but under section 1721, 1vf.ICSA takes priority over MIA if there is a
conflict.

MICSA also addresses the applicability of the federal laws and regulations to Indian
tribes. According to section l 725(h) of MICSA, federal laws that are "generally applicable to
Indians" are equally applicable in Maine. However, that section also provid7s that no federal law
or regulation shall apply in Maine if it 'taccords or relates to a special status or right," of or to
Indians and also naffects or preemptsu state law, including state laws relating to environmental

. matters. Certainly, the general provisions of the federal Clean Water A?t and any other federal
environmental law, apply to Indians ?ithin the State of Maine. Because section 402 of the
Clean Water Act is a law of ngeneral applicability" and not a law affording a "special status or
right" to Indians, we need not address whether any 11specialn federal law would also preemt state
law and thus not apply in Maine.
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provisions are complex and the State of Maine inappropriately urges EPA to ignore these
complexities and simply recognize blanket state authority overthe Indian Territories. See
generally, Attorney General's Statement of Legal Authority for Maine's NPDES and
Pretreatment Programs, pp 33-36 (Nov. 2, 1999). While MICSA indeed generally subjects
Indian Tribes in Maine to state jurisdic.tion,3 it also provides- for the exercise of tribal jurisdiction
by the Passamaquoddy and the Penobscot separate and distinct from the civil and criminal
jurisdiction of the state4 and over land or natural resources acquired by the Secretary in trust for
the Passamaquoddy and the Penobscot.5 Accordingly, state jurisdiction is far from absolute.
Rather, it is subject to various exceptions specified in MICSA and 11.lA.6

First, MIA provides the Tribes have exclusive authority to enact ordinances regulating,
within their territories7, hunting, trapping or other taking of wildlife and the talcing of fish on
certainponds. 30 M. R.S.A. § 6207(1). Second, WA specifically authorizes the
Passamaquoddy and the Penobscot, within their respective Indian. Territories, to exercise and

"The Passa.rnaquaddy Tribe [and] the Penobscot Nation
....

shall be subject to the
jurisdiction of the State of Maine to the extent and in the manner provided in the Maine
Implementing Act." 25 U.S.C. § 1725 (b)(l) (referencing 30 M

..R.S.A § 6204).

"The Passamaquoddy Tribe and the Penobscot Nation are hereby authorized to exercise
jurisdiction, separate and distinct from the civil and criminal jurisdiction of the State of Maine, to
the extent authorized by the Maine Implementing Act, and any subsequent amendments .thereto. u

25 u.s.c. § 1725 (f).

'The land or natural resources acquired by the Secretary in trust for the Passamaquoddy
Tribe and the Penobscot Nation shall be managed and administered in accordance with terms
established by the respective tribe or nation and agreed to by the Secretary in accordance vrith
section 450f of this title, [the Indian Self-Determination and Educ'1;tion Assistance Act,] or other
existing law." 25 U .S .C. § 1724 (h). ·

For example, rather than providing the state exclusive jurisdiction over fishing mt?
certain waters within the Passamaquoddy and Penobscot territories, rvITCSA and MIA require the
state to exercise its authorities only through a joint State-Indian Tribal comniission. 30 M.
RS.A.§ 6207(3). Significantly, \Vitb.inthe boundaries of the Passamaquoddy and Penobscot
reservations, tribal members taking fish for sustenance purposes generally are exempt from any
state law and even from the rules of this Commission. 30 M44R.S.A. § 6207(4)

The Passamaquoddy and the Penobscot Indian territories inciude, respectively, the
Passamaquoddy and the Penobscot Indian reservations. 30 M. R.S.A. § 6205.
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enjoy all the rights, privileges, powers and immunities of a municipality, including, but without
limitation, the power to enact ordinances and collect taxes. Id. at§ 6206(1). Third, under MIA,
the Passamaquoddy and· the Penobscot and their officers and employees shall be immune from
suit when the Tribe is "acting in its governmental capacity to the same extent as any municipality
or like officer or employees thereof within the State.'? .Id. at§ 6206 (2).8 Finally, and most
importantly; the state is prohibited from regulating the internal tribal matters of the
Passamaquoddy and the Penobscot, including membership in the respectiye tribe or nation, the ·

right to resi?e within the respective Indian territories, tribal 9rgan.ization,_ tribal govenL."'llent [?-rid]

tribal elections
....

30 M. R.S.A. § 6206(1) (emphasis added). ·
·

Thus, while MICSA may generally provide for state jurisdiction over Maine Indian
Tribes &?d their lands, it does not do so absolutely and the exceptions to this rule are significant.
Clearly, MICSA and lvilA provide a balance of state añd tribaj. interests. See Penobscot Nation
v. Fellencer, 164 F.3d 706, 708 (1st Cir.), cert. denied,_ U.S._, 119 S. Ct 2367 (1999)
("Congress sought to balance Maine's interest in continuing to exerdse jurisdiction over ...[tribal] land[s] and members

, ..
with the

...
[Tribe'sJ 'independent_ source of tribal authority,

that is, the inherent authority to be self..goveming'"). In ach.ieving-tl:üs balance, Congress
preserved much of the Passamaquoddy an_d the Penobscot's inherent sovereignty, while carving
out areas for state authority.

In other words, the reservation in MICSA and MIA of certain aspects of the
Passamaquoddy and P?nobscot's inherent sovereign authority, especially the reservation of their
inherent authority over internal tribal matters, acts as a direct and affirmative limitation on
MICSA's grant of jurisdiction to the State of Maine. Thus, in order to determine whether the
state has "adequate authority" under section 402 of the CWA to administer the NPDES program
within the Indian Territories of the Passamaquoddy and the Penobscot, it is necessary to
determine what aspects of the Tribes' inherent authority were reserved to.them, and, thereby, not
granted to the state under MICSA and MIA

Under section 402 of the Clean Water Act, the Administrator shall not approve a state's
permit program for discharges into navigable waters if the Administrator determines, among
other things, that the state lacks adequate authority nto abate violations of the permit or the

I

''The Passamaquoddy Tribe, the Penobscot Nation,
... ,

and all members thereof,
... may

sue and be sued. in the courts of the State of Maine and the United States to the same extent as
any other entity or person residing in the State of Maine;

...
the Passamaquoddy Tribe, the

Penobscot Nation, and their officers a..n.d employees shall be immu.J1.e from suit to tb.e extent
provided in the Maine Implementing Act" 25 U.S.C. § 1725 (d)(l) (referencing 30 M. ?S.A.§
6206 (2)).
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permit program, including civil and criminal penalties and other ways and means of
enforcement." 33 U.S.C. 1342(b). Since the State of Maine has applied for program approval
for permits within the Indian Territories of the Passamaquoddy and the Penobscot, it is necessary
to determine if the state has adequate a?thority to enforce those permits. As noted above, the
heart.of this analysis rests on a det?rmination that regulation of point-source discharg?s within
the Penobscot and Passamaquoddy Indian Territories is an "internal tribal matter."

Here, if the regulation of point-source '.discharges within the Indian Territories of the
Passamaquoddy and the Penobscot would be a regulation of "internal tribal matters,u under MIA,
ratified by IvfICSA, the matter "shall not be subject to regulation by the State." 30 M. R.S.A. §

6206(1 ). It would follow therefore, that in this circumstance, th?·state could not demonstrate it
has "adequate authority to carry out the described program" as section 402 of CWA requires for a
successful state application. 33 U.S.C. § 1342(b). Thus, EPA must administer the NPDES
program within the Penobscot and /Passamaquoddy Indian Territories. 40 CF.R. § 123.l(h).9

THE SCOPE OF "INTERNAL TRIBAL MATTERS" IS A QUESTION OF FEDERAL
LAW, INFOl{MED BY GENERAL PRINCIPLES OF FEDERAL INDIAN C01\1MON
LAW

Whether regulating water quality; including point-source discharges, within the
Penobscot and Passamaquoddy'Indian Territories is an niriternal tribal matterº is an issue of first
impression. However, the legislative histories of IvfICSA and MIA and First Circuit decisions

Where a state has applied for authority to run a federal environmental program, EPA,
exercising its 11core federal trust responsibilities," generally has retained federal authority over
environmental pollution affecting the Indian lands. E.g., fffi.I, Inc. v. EPA, 2000 W.L. 14443;
Phillips Petroleum Co. v. United States EPA, 803 F.2d 545_(1Qth Cir

..
1986); State of Washington

v. USEPA, 752 F.2d 1465; See also 60 Fed. Reg. 25,718, 25,721 (1995) (delegation ofNPDES
program to State ofFlorida would not violate trust doctrine because Agency would retain ._.full

jurisdictionn with respect to lvficcosukee reservation). Indeed, where there is any uncertainty
about the scope of state jurisdiction or the legal status of the affected territory, these "core federal
trust responsibilitiesn warrant retention of federal authority to protect Indian tribes. HRL Inc. v.
EPA, 2000 W.L. 14443, *15. See also 59 Fed. Reg. 1353, 1542 (1994) (EPÁ retains control over
Yankton waters, deferr4lg decision on 11complicated issue" of state's jurisdiction over Indian
country); "EPA, Federal, Tribal and State Roles in the Protection and Regulation of Reservation
Environments" at 3-4 (July 1 O, 1991) (EPA will retain enforcement primacy for Indian lands
where a state or tribe ca..nnot demonstrate adequate jurisdiction over pollution sources throughout
the reservation). Thus, in the exercise of its ncore federal trust responsibilities," and in
accordance \1/ith the terms of IvfICSA and MIA, EPA must retain federal authority for the
NPDES program within the territories of the Passamaquoddy and the Penobscot.
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provide guiding analytical principles. Akins, 130 F.3d 482; Fellencer, 164 FJd 706.

First, it is important to acknowledge that the First Circuit has decided that the terms of
the settlement acts are to be interpreted in light of general principles of federal Indian commonlaw and, because Congress adopted the phrase "internal tribal matters" in ::MICSA, interpreting
that phrase is a question offederal law. Fellencer, 164 F.3d at 708, 709; Akins, 130 F.3d at 485,
489. MICSA and MIA's legislative histories support the court's reliance on f?deral Indian
common law to detennine what is an "internal tribal matter."

In delivering the Committee's report on MIA to the Maine Senate, Senator Samuel W.
Collips, Jr., Chairman of Maine's Joint Select Committee on Indian Land Claims, stated:

To acq¥ire a propei;-perspective about Indian affairs and the relationship of our
own land to Indian rights, we must start with the realization that it is Federal Law
which is supreme in this area ...

the premise of this bill and the entire settlement
agreement is, that the Indians are Federal Indians. This means that the Indians
and their lands are mthin the exclusive jurisdiction of the Federal' Government
and its Indian iaws. Under this premise, the State has no jurisdiction at ail, but the
Federal Government has.that authority and can presumably delegate it to the
State-, or, in this instance, ratify and incorporate into Federal Law an agreement

? between the State and the Indians.

Maine Legislative Record - Maine Senate, April 2, 1980 at 717018.

Similarly, the legislative history of MICSA supports relying on federal Indian law
precepts when interpreting provisions of the settlement act.. The Senate specifically recognized
the hybrid structure of the settlement, providing in some circumstances state authority over the
Penobscot and Passamaquoddy, while in other cases, reserving intact the Penobscot and
Passamaquoddy inherent sovereignty, consistent with federal Indian law precepts:

[The] treatment of the Passamaquoddy Tribe and the Penobscot Nation in the
Maine Implementing Act is original. It is an innovative blend of customary state
law respecting wúts of local government coupled with a reco¡nition of the
independent source of tribal authority, that is, the inherent authority of a tribe to
be self-governing. ·

S. Rep. No. 96-957, 96th Cong. 2d Sess. at 29 (1980) ('1Senate Reportn) (citing Santa Clara
Pueblo v. Martinez, 436 U.S. 49 (1978)). The House Committee Report states:

While the settlement represents a compromise in which state authority is extended
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over Indian territory to the extent provided in the Maine Implementing Act,
...the settlement provides that henceforth the tribes will be free from state

interference in the exercise.of their internal affairs. Thus, rather than destroying
the sovereignty of the tribes, by recognizing their power to control their internal
affairs

...
the settle_ment strengthens the sovereignty of the Maine Tribes.

Id. at 14; H.R. Rep. No. 96-1353 at 14-15, reprinted in U.S. Code Cong. & Ad.min. News 19?0,
?.,. 1'7CQ f"Uo1101!1 R?'f"'\ort") /p.mphas;s add,:ad'\ rn
CJ. l.. ...J I ./ \ J. .l. 1..4-.J \.o, '- """,r' .L. \w a. ¡ w ) •

General principles of federal Indian law provide a framework for determining whether
regulating water quality, including point-source discharges, within the Penobscot and

· Pass&-naquoddy Indian Territories is an "internal tribal matter.11 Indian tribes have the "inherent

powers of a limited sovereignty which has never been extinguished." Bottomly, 599 F .2d at
1066 (in rejecting State of Maine's assertion that Maine Ind?an tribes are without inherent
authority 1 the court explained that powers of Indiaq tribes are, in general, 'inherent powers ofa
limited sovereignty1 which has never been extinguished') (quoting F. Cohen, Handbook of
Federal Indian Law 122 (1945) (emphasis in original), While subject to divestiture by Congress;
Indian tribes have uinherent sovereign authority over their members and territory." Oklahoma
Tax Comm'n v. Citizen Band Potawatdmi Indian Tribe, 498 U.S. 505, 509 (1991 ); New Mexico

v. Mescalero Apache Tribe, 462 U.S. ·324, 332 (1983); Bracker, 448 U.S. at 142; Merrion v.
Jicarilla Apache Tribe, 455 U.S. 130, (1982); United States v. Mazurie, 419 U.S. 544 (1975).11

Thus, unless expressly divested by Congress, their attributes of inherent sovereignty remain

'º See also, Senate Report at 17; House report at 17 (C(?ngress promised that "the
Settlement offers protections against

...
[acculturation] being imposed by outside entities by

providing for tribal governments which ?e separate and apart from the towns and cities of the
State of Maine and which control all such internal matters").

11 The Senate Report on the Settlement Act, specifically" ºpredicates the· [Penobscot]
Nation's [and Passamaquoddy Tribe's] right to be free from state interference [in internal tribal
matters] on the Nation's [and the Tribe's] 'inherent sovereignty' as recognized in Bottomly, 599 .

F.2d 1061 and State v. Dana, 404 A.2d 551 (lv!e. 1979)." Fel1encer, 164 FJft at 712 (quoting
S.Rep. 96-957 at 14). "Both Bottomly and Dana drew on federal Indi? coriimon law in
recognizing the inherent sovereignty of the Penobscot and Passamaquoddy tribes." Fellencer,
164 F.3d at 712; ruBottomly, 599 F.2d at 1066; Dana, 404 A.2d at 560-61. "By characterizing
its recognition of the [Penobscot] Nation's [and the Passamaquoddy Tribe,s] sovereignty as 'in
keeping with' Bottomlv and Dan.a, Congress signaled its intent that federal Indian com,.uon law
give meaning to. the terms of the settlement," including the term internal tribal matters ..

Fellencer, 164 FJd at 712 (quoting S.Rep. 96-957 at 14).
·
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intact See Iowa Mut. Ins. Co. v. LaPlante, 480 U.S, 9, 18 (1987); Akins, 130 FJd 489 (the
court will not infer interference with "inherent self-governing authority of a tribe" in face of
Congressional silence); State of Rhode Island, 19 F.3d at 701-02; Bottomly, 599 F.2d at 1066
("[U]ntil Congress acts, the tribes retain their existing sovereign powers11). 12 Tribal sovereignty
also carries with it na historic immunity fro? state and local control.11 New Mexico v. Mescalero
Apache Tribe, 462 U.S. at 332 (quoting Mescalero Apache Tribe v. Jones) 411 U.S. 145, 152
(1973)). See also, Narragansett Indian Tribe v. Narragansett Elec. Co. 809 FJd at 914 (state
u presumptively lacks ju...risdiction11 to enforce its laws and regulations, withi.ri ?Tl India.Tl

reservation). In addition, courts have found that tribes retain authority over conduct of non
members within the reservation when conduct threatens or has direct effect on "the political
integrity, the economic security or the health or welfare of the tribe." Montana v. United States,
450 U.S. 544, 566 & nJ5 (1981).

Since only Congress has the power to limit the inherent authority of Indian tribes, state
jurisdiction over tribal territory and affairs has been conditioned on the express provisions of
Congress. U, California v. Cabazon Band of Mission Indians, 480 U.S. 202., 202, 207 ( 1987);
Fisher v. District Court of Sixteenth Judicial Dist ofMontana, 424 UaS. 382, 382, 38.6 ... 89

(i976); McClanahan, 411 U.S. at 164, 170-71; Williams v. Lee, 358 U.S. 217,217,223 (1959).
See also, Narragansett Indian Tribe of Rhode Island v. Narragansett Elec. Co., 809 F.3d 908,
908,914 (1st Cir. 1996) (state ".presumptively lacks jurisdiction" to enforce its laws and
regulations within Indian reservation). In short, uthe Indian sovereignty doctrine, which
historically gave state law no ro.le to play within a tribe,s territorial boundaries

...
provide[s] a

backdrop against which applicable treaties and federal statutes must be read. Oklahoma Tax
Comm'n v. Sac artd Fox Nation, 508 U.S. 114, 114, 123-24 (1993). It is presumed that Congress

acts in a manner consistent with "the federal role as guarantor of Indian rights against state
encroachment.n Washington, Dept. ofEcology v. U.S.E.P.A., 752 F.2d at 1470.IJ Finally, the

11 In finding that the Penobscot Nation was eligible to be treated as a state for purposes of
receiving CWA section 1_06 grants, EPA stated that the analysis should start from the general
Federal Indian law principle that Tribes "possess those aspects of sovereignty not withdrawn by

treaty or statute or by implication/ Memorandum from Julie Taylor, Chief, General Law
Office, Region I, EPA, to Harley F. Laing, Régional Counsel 19 (July 20, 1993) (quoting, Felix
Cohen, Handbook of Federal Indian Law 231-32 (1982)). /

I)· The Supreme Court found nearly two centuries ago that Congress has a duty to protect
the inherent authority of Tribes to govern reservation affairs against state encroachment. See,

?., Worcester v. Q_e_orgiª' 31 U.S. (6 Pet.) 515, 560-61 (1832); see also State ofWashington,
Dept. of Ecology v. U.S ..E.P.A, 75i F.2d at 1465, 1470; Felix Cohen, Handbook of Federal

.

Indian Law 234-35 (trust "relationship not only preserved tribal government, but insulated it
from state interference"). See HRI, Inc. v. EPA, 2000 WL 14443, *15 (federal government
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Fellencer Court employed in its analysis special canons of construction "in order to comport with
the traditional notions of sovereignty and with the federal policy of encouraging tribal

· independeilce." 164 F.3d at 709 (quoting White Mountain Apache v. Bracker, 448 U.S. 136,
143-44 (1980) and citing Oneida v. Oneida Indian Nation of New York, 470 U.S. at 247 (canons
of construction rooted in unique trust relationship betvleen U.S. and Indians)).

Specifically, EPA's interpretation of principles offederál Indian law in other
circumstances· informs our analysis here. Since 1984, EPA has recognized, in keepfrig with the
principle of Indian self-government, that tribal governments are the "appropriate

...
parties for

making decisions and carrying out program responsibilities affecting Indian reservations, their
environments, and the health and welfare of the reservation populace.u "EPA Policy for the
Administration of Environmental Programs on Indian Reservations at 2 (t'fov. 8, 1984). In the
WQS preamble, EPA stated "Tribes are likely to possess sufficient inherent authority to control
reservation environmental qualityu and that the Agency believes "Congress

...
expressed a

preference for Tribal regulation of surface water quality.u 56 Fed. Reg. at 64878. EPA long has
recognized that:

Indian tribes, far whom human welfare is tied closely to the land, see protection of the
reservation environment as essential to preservation of the reservations themselves.
Environmental degradation is viewed as a fonn of further destruction of the remaining
land base, and pollution prevention is viewed as an act of tribal self-preservation that
cannot be entru?ted to others.14

Tribes require clean water for a domestic water supply and to maintain fish, aquatic life
and other Vfildlife for both subsistence and cultural reasons. . . .

In short, clean water is a
crucial resource that plays a central role in Tribal culture. Because clean water has a
direct effect on the

...
health and welfare of

...
Tribes that is serious and substantial,

...Tribes have a strong interest in-regulating on-reservation water quality. 15

bears special trust obligation to protect interests oflndian tribes, including p;otecting tribal
property and jurisdiction).

14 "EPA, Federal, Tribal and State Roles in the Protection and Regulation of Reservation
Environmentsn (July 1991 ).

" EPA Memorandum in Support of Motion for Summary Judgment, p. 16 (filed in State of
Montana v. United States Environmental Protection Agencv, 941 F. Supp. 945 (D .. MT 1996)).
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[C)lean water, including critical habitat (i.e., wetlands bottom sediments, spawning beds,
etc.) is ·absolutely crucial to the survival of many Indian reservations,11 particularly those
dependent on sustenance fishing rights.16

In summary, EPA has determined that the CWA is effectively a legislative determination that
nactivities which affect surface water and critical habitat quality may have serious and substantial
impacts on a community's health or welfare." 56 Fed. Reg. 64876; See 33 U.S.C. § 125 l(a). It
is with these principles of federal lndia.11 common law as the backdrop that we 8i"1alyze, according
to principles the First Circuit established in Akins and Fellencer, whether regulation of water
quality, including point-source discharges, within the Penobscot and Passamaquoddy Indian
Territories is an "internal tribal matter."

REGULATING WATER QUALITY, INCLUDING POINT-SOURCE DISCHARGES,
WITIIlN PENOBSCOT AND PASSAMAQUODDY INDIAN TERRITORIES IS AN
''INTERNAL TRIBAL MATTER''

In order to determine what constitutes an "internal tribal matter," the First Circuit in
Akins and Fellencer examined, in addition to the relevant legislative history, WA's express
statutory examples of "internal tribal matters," Akins, 130 F.3d at 486, 488; Fellencer 164 F .3d

at 708-709. The First Circuit cautioned, however, that the ''list is not exclusive or exhaustive"17
and the examples "provide limited guidance.!'18 When faced with facts that "did not fit neatly
within any of these categories,"19 the First Circuit developed and applied factors to determine
what constitutes an 11intemal tribal matter.11 130 F.3d at 487-488; 164 F.3d at 709-713.

Statutory Definitions of 11Internal Tribal Matters"

MIA defines an internal tribal matter as "including membership in the respective tribe or
nation, the right to reside within the respective Indian territories, tribal organization, tribal
government, tribal elections and the use or disposition of settlement fund income." 30 M. R.S .A.
§ 6206(1 ). Two of those six examples of "internal tribal" authority-· 11the right to reside in the
respective Indian territories" and ntribal governmentlt ·- are of particular releyance here in

16

17

18

56 Fed. Reg. ?t 64878.

Fellencer; 164 F.3d at 709.

Id.; Akins, 130 FJd at 486.

Akins, 130 F.3d at 486.
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determining whether regulation of water quality, including point-source discharges, is an internal
tribal matter.

A. Regulation ofthe "Right to Reside" as an Internal Tribal Matter is Relevant to
the CWA

The tribes' right to decide who may reside within their respective Indian Territories is

tantamount to füe having the right to exclude persons from these territories. The right to exciude
clearly includes. the right to regulate. 20 As an exercise of this right to determine who may reside
and who may be.excluded, for example, the Penobscot Nation has adopt?d a residency ordinance
that permits the presence of non--m?mbers within the Penobscot territory only at the 11sufferance

of the Penobscot Nation" and "in accordance with the tribal laws, customs and traditions.''
Presence ofNon-Members at or Within Penobscot Indian Territory, Chapter 11. This ordinance
specifically authorizes the removal of non-members whose presence "threatens the health, safety

or welfare of the Penobscot Nation.'' Id. at§ 7 E. Additionally, general federal Indian comm.arr·
law would support the principle that the tribes retain authority to regulate conduct, especially
.conduct that may threaten tribal health ?r welfare, within Indian territories. See discussion of
Indian common law, above; Oklahoma Tax Comm'n v. Citizen Band Potawatami Indian Tribe,
498 U.S. 505,509 (1?91); Montana v. United States, 450 U.S. 544, 566 & n.15 '(1981),

In the WQS preamble, EPA determined that the CWA is effectively a. legislative
determination that "activities which affect surface water and critical habitat quality may have
serious and substantial impacts on a community's health or welfare." 56 Fed. Reg. 64876; see 33

U.S.C. § 1251 (a). The protection of health and welfare is one of the care purposes of
environmental protection. The "Agency believes that the activities regulated under the various
environmental statutes generally have serious and substantial impacts on human health and
welfare." 56 Fed. Reg. at 64878; see also 33 U.S.C.§ 1313(c)(2)(A) (piirpose of water quality
standards is to protect public health and welfare). EPA has also made generalized findings,
supported by the overall purposes of the CWA and those of the water quality standards program
in particulai, that water quality impacts from non-Indian activities would generally have u serious
and substantial impacts on tribal health and welfare.11 56 Fed. Reg. at 64878.

,I
20 As explained above, under Akins and Fellencer and the legislative history ofMICSA and
:MIA, federal Indian common law informs the interpretations of the settlement acts. Here,
relevant federal cases include New Mexico v. Mescalero Apache Tribe, 462 U.S. at 333 ("A
tribe's power to exclude non-members entirely or to condition their presence on the reservation is

...
well establis.i1i.ed"); Merrion, 455 U.S. at 141 ("Nonmembers who lawfuily enter tribai lands

remain subject to the tribe's power to exclude them. This power includes the lesser power to
place conditions on entry, on continued presence or on reserration conduct

...
").
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Thus, since the regulation of water quality, including point-source discharges, is an
activity that threatens or has a direct effect on tribal health or welfare, it is subject to tribal
regulation as an exercise of the right to reside Within the respective Indian territories, which is an
internal tribal ma?er. Sffice the Penobscot, or similarly the Passamaquoddy, can pursuant to
MICSA and MIA' s exclusive tribal authority over "internal tribal matters" remove a non·
member for threatening tribal health, safety or welfare, then clearly the Penobscot and
Passamaquoddy can take measures short of remov·a1, to control such behavior which may have ·

the same detrim..ental affects. However, we need not rest a finding of ''internal tribai m.attersn
solely on the definition of "right to reside." ivfIA also provides that 11tribal government1' is an
example o.fan "internal tribal matter." Further, as noted above, the First Circuit has found that
these examples are not ttexclusive or exhaustive.º Fel1encer, 164 F.3d at 709.

B. Application ofthe Authority of "Tribal Government" as an Internal Tribal
Matter is Relevant to the CWA

In addition to "the right to reside within the respective Indian territories," discussed
above, MIA also provides that"internal tribal matters" i11clude the exercise of authority as a
"tribal government" 30 M. R.S.A. § 6206(1). EPA has long recognized that ttwater quality
management serves the purposes of protecting public health and safety, which is ·a core
governmental function, whose exercise is critical to self-government" 56 Fed. Reg. at 64879. In
discussing the nature o°rthe Maine Implementing Act, the Senate Report stated that WA uis an
innovative blend of customary state law respecting units of local government coupled with a
recognition of the independent source of tribal authority, that is, the inherent authority of a tribe
to be self.-governing.11 S. Rep. No. 96-957, at 29 (citing Santa Clara Pueblo, 436 U.S. 49)
(emphasis added). Thus, since water quality management is crucial to self-government and :rvilA

recognizes the inherent authority of the Passamaquoddy and the Penobscot to be self-governing,
then the retained right of tribal gov?ernment, must include the right to regulate water quality,
including point-source discharges, with.in the Indian Territories.

As demonstrated above, the regulation of water quality, including the regulation of point

source discharge.s, within the Penobscot and Passamaquoddy Indian Territories can be found to
be an internal tribal matter based on one or more of the specific examples MIA provides for what
is included within "íntemal tribal matters." We believe that either the exemplar of "the right to
reside11 or "tribal government" provides adequate support for this conclusion? Nevertheless,
regard.less if one or both of these examples is sufficient for a finding of internal tribal matters
here, such a conclusion also is bolstered by fa?tors identified in Akins and supplemented in
Fellencer as criteria to consider in determining what constitutes an "internal tribal matter.". See
Akins, i30 F.3d at 486; Fellencer, 164 FJd at 709-10.

These factors are: (1) does the activity regulate only tribal members; (2) does the activity
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relate to the lands that define the Tribes' territories; .(3) does the activity affect the tribes' ability
to regulate its natural resources? (4) does the activity implicate or impair any interest of the State
of Maine;· and (5) is viewing the activity as an "internal tribal matter" consistent with prior legal
understandings. Fellencer, 164 F.3d at 709 (quoting Akins, 130 F.3d at 486). In a more recent
case, the First Circuit applied these factors, and added one additional consideration: the statutory

·

origins "of the [community nurse] position involved in that case." Fellencer, 164 F.3d at 709-10.

Factor I? Does.the Tribal Activitv Regulate only Tribal Members?

Here, the regulation of water quality, including point-source discharges, within the
Passamaquoddy and Penobscot Indian Territories would regulate both tribal and non-tribal
discharges. However, such regulation would more significantly impact the health and welfare of
tribal members than non-members. The discharge of pollutants from these point-source
discharges affect the very waters upon which the Passamaquoddy and Penobscot depend for
fulfilling their statutorily-protected sustenance fishing right and for cultural and spiritual
sustenance. Specifically, Passa.maquoddy Tribal members use these wa;ers for "fishing,
trapping, clamming and other resource?based activities that form a large part of their heritage and
their culture." Comments of the Passamaquoddy Tribe on the Legal Authority 01f the State of
Maine to Ad.minister the NPDES Program for the Waters of the Passamaquoddy Indian Territory
at 18. In Fellencer, where the disputed activity affected some non-members, but primarily
affected tribal members, the court held that modest non-member effects when compared with
broad-based tribal member impacts, does not defeat a·determination that the activity is an
internal tribal matter. Fellencer, 164 F.3d·at 710. See e.g., 56 Fed. Reg. 64876; Montana v.
USEPA, 137 F.3d 1 at 1141. Accordingly, like Fellencer, where a non-Tribal nurse was
dismissed based on considerations ofhealth and welfare of Tribal members, the fact that some
non-members Would be regulated in this instance, does not defeat a determination that the
activity is an internal tribal matter.

Factor 2: Does the Tribal Activity Relate to the Lands that Define the Tribes' Territories

as described in MICSA and MIA?

Section 6206(1) of rv.ITCSA reserves the Tribes' authority over intemgl tribal matters
11within their respective Indian territories." The activity at issue here is the regulation of water
quality., including point-source dtscharges, solely within the Passamaquoddy and Penobscot
Indian Territories. Accordingly, like the timber permits in Akins which regulated "the very land
that defines the territory" the activity here regulates activity only mth the Penobscot a...nd

Passamaquoddy Indian Territories. Thus, anaiysis under this factor weighs completeiy in favor
of finding this activity to be an internal tribal matter.
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Factor 3: Does the Tribal Activitv Affect the Tribes' Ability to Re$IDlate its Natural
Resources?

Section l724(h) of MICSA specifically resenres to the Passamaquoddy and the Penobscot
the authority to manage their respective lands and natural resources pursuant to the Indian Self
Determination and Education Assistance Act (ISDA) or other existing law; such as, for instance,
the Clean Water Act.· In Akins, the court found that uit has long been understood that the power·

to issue permits is an indirect method of managing a natural resource." Akins, ,130 F.3d at 488
.(quoting California Coastal Cornm'n v. Granite Rock Co., 480 U.S. 572 (1987)). The natural

resources at issue here are the water and water-related (e.g., fish, aquatic habitat, other aquatic
vegetation) resources within the Passamaquoddy·and Penobscot Indian Territories.21 The
discharge of poilutants into the Tribes' waters has a direct effect on the quality of these waters,
the health of the Tribes' water-related resources and on the health and welfare of tribal members
who use and consume the water and water-related resources. Thus, like the timber permits in
Akins, the regulation of water quality through the issuance and enforcement of discharge
permits, 11involves the regulation and conservation of natural resources belonging to the tribe[s]."
Akins, 130 F.3d at 488. Therefore, as in Akins, the activity here, the regulatioñ water quality,
including point-source discharges, affects the Tribes' ability to regulate their natural resources
and, thus, weighs in favor of finding this activity to be an internal tribal matter.

Here, the interests of the Penobscot and Passamaquoddy in the health of the water
resources within their Indian Territories cannot be overstated. The Penobscot and
Passamaquoddy depend on the water within their territories for fulfilling their statutorily
protected sustenance fishing right and for cultural and spiritual sustenance. Unfortunately poor
water quality in Maine already may have impacted the Penobscot and Passamaquoddy's exercise
of these rights? Currently, all lakes in Maine are subject to ·a Fish Consumption health warning
as a result of water pollution. Comments of Donald Soctomah, Representative of the
Passamaquoddy Tribe to the Maine legislature, On Maine's Application to EPA for }.f.PDES

Delegation, Feb. 28, 2000. The Bangor Daily News recently cited the St. Croix River, which

runs through the Passamaquoddy territory, as the 7th worst river in the U.S. due to the amount of
pollutants it receives. Bangor Daily News, February 17, 2000. The polluting discharges to the
St. Croix river are primarily attributable to pulp and paper mills, an industry simil?ly
discharging into the Penobscot River. Dioxin, from these pulp and pap?r mi)ls, has accumulated
in fish in the Penobscot River at levels unfit for human consumption within the Penobscot Indian
Nation's territory. As a result, since 1987, the State of Maine has maintained a fish advisory
warning against the consumption of fish caught in that area. Although section 1721 (b) of

11 WA defines "land or.other natural resources" to include "water and water rights and
hunting and fishing rights." 30 M. R.S.A. § 6203(3).
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MICSA, by ratifying section 6207(4) of 1:vIIA, recognized the tribes' rights to sustenance fishing
within their reservations, pollution has all but eliminated the ability of the Penobscot to exercise
this reserved right.

Factor 4: Does the Tribal Activitv Implicate or Impair Any Interest ofMaine?

Certainly the state has an interest in protecting water quality within its boundaries. As in
Fellencer, where the state, aithough not asserted, generally had "a strong interest in protecting all .

employees against discrimination through its Maine Human Rights Act (MHRA),11 here too the
state has an interest in protecting the quality of all its surface waters from point-source
discharges through the CWA's NPDES program. See Fellencer, 164F.3d at 710 (citing 5 M.
R.S.A. §4552; Maine Human Rights Com.i.11'n v. Local 1361: United Papenvorkers Int'i Union,
383 A.2d 369, 373 (Me& 1978) (stating that the NíHRA 11was meant to have very broad
coverage11)). Yet, despite the court's finding in Fellencer that the state had a strong interest in
protecting all employees and that the W-IRA was meant to have y_m broad coverage, the court
still held that the decision to terminate the employment of a community nurse was an internal
tribal matter, not subject to state regulation under the MHF

...
A

..
Fellencer, 164 F.3d at 710. Thus,

here, like Fellencer, the state, s interest in protecting its water quality) even if it is a strong
interest, is not, in itself, sufficient to defeat a determination that the regulation of the water
quality, including point-source discharges, within the Passamaquoddy and Penobscot Indian
Territories is an internal tribal matter.

Moreover, in comparing the intensity of the state and tribal interests at stake here, it is
important that unlike Fellencer, here, under the CWA, the state has alternative means for
protecting its interest other then through the application of state law to the Indian Territories.
Recognizing that inter?urisdictional disputes over. water quality protection are inevitable, the
CWA provides specific mechanisms, through the 401 certification processes, to protect the
interests of neighboring states and tribes. See generally, 33 U.S.C. § 1341. The state will be able
to.take advantage of these particular statutory processes as a state which is authorized to
administer CWA programs, even without program approval over Indian Territories. Thus, the
state need not exercise permitting authority over discharges 'Within Passamaquoddy and
Penobscot Indian Territories in order to protect its interest. Since the state's interest can be·
protected through other specific statutory processes, these interests are outwyighed by the tribes'
interest in protecting their water quality.22

21 In b?ancing the interests of the state and the Tribes, it is important to note that the
discharges at issue here, those within the Passamaquoddy aJ1d Penobscot Indian territories, orJy
represent a small percentage of the approximately three hundred and fifty, EPA-permitted
discharges in the entire State of Maine. Communication from EPA Region I, Office of Regional
Counsel.
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Factor 5: Would a finding of "Internal Tribal Matters" Here Comport with Prior Legal
Precedent?

As demonstrated in the above analysis, while this would be a case of first impression, it
would be consistent with prior First Circuit legal precedent and federal Indian common law to
conclude regulation of water quality, including point-source discharges, into rivers within the
Penobscot and Passamaquoddy Indian Territories, is an internal tribal matter. Viewing control
over water quality, including point-source discharges, as an internal tribal matter would be
consistent with the court's prior understanding in Akins that the regulation of tribal natural
resources through the issuance of permits is an internal tribal matter. 130 F.3d 482. Similarly,
viewing· control· over water quaiity, including ·point-source discharges, as an internal tribal matter
would be consistent with the courts prior understanding in Fellencer that decisions having a
direct effect on tribal health and welfare are internal tribal matters. 164 F .3 d 706.

Further? it is consistent with general principles of federal Indian common law and special
can.ens of constmction relied uoon in the First Circuit to determine that the Penobscot and

.A
•

Passamaquoddy' s authority over internal tribal matters includes the authority to control conduct
within their Territories that threatens or has a direct effect on the political integrity, the economic
security or the health or welfare of the tribe. Courts have consistently upheld inherent tribal
authority to regulate water quality under the CWA. E&_, Montana v. USEPA, 137 F Jd 1135 at
114 (finding tribal authority over nonmember pollution sources based on finding that such

sources directly effect tribal health and welfare); Citv of Albuquerque v. Browner, 97 F.3d 415,
423 (1 Qth Cir. 1996), cert. denied, 118 S.Ct. 410.

Such a finding also is consistent with prior EPA statements recognizing the ?erent
sovereign authority of Indian tribes over water quality regulation within tribal lands.
"[R]egulation of water quality resides comfortably \Nlthin a tribe's la\Vful authority under the
Montana test because nonmember activity affecting water quality is likely to threaten tribal
health or welfare. 11 EPA Memorandum in Opposition to Plaintiffs' Motion for Summary
Judgment in Montana v. USEPA, 941 F. 945. See also Supplemental Brief of Federal Appellees
in Montana v. USEPA, 137 F.3d 1135 ("water quality management .serves the purposes of
protecting public health and safety, which is a core governmental function, \Jhose exercise is
critical to.self-government")23.; 56 Fed. Reg. 64,879. Finally, EPA's regulations anticipated that

:z:i The Maine Implementing Act (1vilA) recognizes the inherent authority of a tribe to be
self-governing. S. Rep. No. 96-957, at 29. Thus, since water quality management is crucial to
self-government and WA recognizes the inherent authority of the Passamaquoddy and the
Penobscot to be self--goveming, then the retained right of tribal government, a statutory example
of an internal tribal matter, must include the right to.regulate water quality.
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''(i]n many cases, States
...

will lack authority to regulate activities on Indian lands. 40 C.F.R. §

123. l (h). 24

Thus, concluding that "internal tribal matters" includes the regulation of water quality,
including the regulation of point-source discharges within tp.e Penobscot and Passamaquoddy
Indian Territories, comports with prior legal understandings.

Fellencer' s Suuplemental Factor: Do the Statutory Origins of the Program Over which
the Tribe Asserts Authority have Particulfil' Bearing on finding "Internal Tribal Matters?"

Following an analysis of the five Akins factors for determining what is an ninternal tribal.
matter," the First Circuit in FeUencer, also considered the statutory origins of the community

nurse position involved in that case. 164 F.3d 712? As the First Circuit stated in Fellencer:
"Apart from the statutory language, judicial precedent, legislative history and federal Indian

common law, the Nation's employment of a community health nurse has ºparticular internal tribal
:- matter implications because of the statutor¡ origins of the position." 164 F .3 d 712-713. The

community nurse position at issue in Fellencer was funded by the Indian Self-Determination and
Education Assistance Act of 1975 (ISDA), 25 U.S.C. § 450, a federal statute containing strong
provisions regarding the importance of Indian self-governance and supported by ample
legislative history on that pqint. See, e.g., 25 U.S.C. s 450 (1)(2) (Congress declared ISDA is

"crucial to the realization of [tribal] self-government") and H. Rep. No. 1600, 93rd Cong., 2nd

Session (1974), reprinted in 1974 U.S.CC.A.N. 775, 7781 (ISDA articulates 11policy ofindian
control and self-determination consistent with the maintenance of the federal trust responsibility
and the unique Federal-Indian relationship").

Significantly, the activity in question here, regulating water quality, including point

source discharges, within the Penobscot and Passamaquoddy Indian Territories, also has the
ISDA as a statutory origin. Section l724(h) of 1'IlCSA provides that trust lan?s and natural
resources_of the Tribes "shall be managed and administered in accordance with terms established
by the respective tribe or nation and agreed to by the Secretary in accordance with section 45f of
this title [the Indian Self-Determination Act] or ?tber existing law ... (Emphasis added.)
MICSA's provision that the Tribes Vli.11 manage natural resources 11in accor9811ce withn the
ISDA indicates Congress' desire to preserve and protect Tribal govetn.m.ental authority over
those resources. See 25 U.S.C. s 450(1)2) (Congress declared ISDA "crucial to the realization of
[tribal] self-government').
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The NPDES program for which the state seeks approval also has its statutory origin in thefederal Clean Water Act. According to.the WQS preamble, 11EPA

...
believes that Congress

...expressed a preference far Tribal regulation of surface water quality to assure compliance with
the goals of the CWA, 11 and, that like the administration of community health services studied in
Fellencer, the "management of water quality is crucial to self government." 56 Fed. Reg. at64878-79. In Fellencer, the court held that "the .federal employment preference (in the ISDA]
counsels against the application of Maine law in this employment discrimination context ..

"
Feliencer, 164 F.3d at 713. Similarly, the federal preference for tribal regulation of surface waterquality in the CWA counsels against the application of Maine law to the territories of the
Passamaquoddy and Penobscot under the.NPDES program. Finally, in Fellencer, the court held
that since such preferences have been described as furthering self-government, the 11decision

...to terminate the employment of a community health ,nurse was an nintemal tribal matter" within
the meaning of the Settlement Act, arid hence

...
[not subject] to state

...
jurisdiction.11 Id.

Here, since the preference for tribal regulation of wiiter quality within the Passamaquoddy and
Penobscot Indian Territories also furthers tribal self-government, decisions related to the
issuance and enforcement of discharge permits is an internal tribal matter within the meaning of
i..s 1

A db i...· •. di. .tue ett.lement ct, an ;.ence, not SUuject to state jll!IS ·ct1on.

Or, as phrased in terms the First Circuit used in Fellencer: The "[Tribes' authority over
water quality within their territories] has particular "internal tribal matter" implications because
of the [legal] origins of the [tribal activity].11 Both the Indian employment preference at issue in
Fellencer and the regulation of water quality within the Penobscot and Passamaquoddy Indian
Territories rely on statutory origins that emphasize the authority of the Tribes to be self
governing. Accordingly, as in Fellencer, the statutory support for the tribal activity have
"particular 'internal tribal matter' implications.11 164 F.3d 712-713.

CONCLUSION

In summary, the regulation of water quality, including point<-source discharges, is aninternal tribal matter of the Penobscot and Passamaquoddy because it 1) is a component of the
Passarnaquoddy's and the Penobscot's retained inherent right to determine who resides within
their respective Indian Territories and under what conditions, 2) is essential to tribal government
and 3) meets each of the five factors considered in Akins, 130 F.3d at 486, a}ld the additional
factor considered in Fellencer, 164 F.3d at 712-13. According to the terms Óf the Settlement Act,
as an internal tribal matter, the State of Maine is prohibited from regulating water quality,
including point-source discharges, wi?n the Territories of the Passamaquoddy and the
Penobscot. Therefore, under section 402 of the CWA, the state cannot demonstrate adequate
authority to administer the NPDES program within these Territories. Accordingly, EPA cannot
make the mandatory findings of§ 402(b) and thus, must administer the NPDES program within
the Penobscot and Passamaquoddy Indian Territories. See 40 C.F.R. § 123. l(h). Finally,
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regardless if EPA approves the state's application for the NPDES program within any area of
Indian Country of Maine, EPA must, in accordance with the best interests of the Tribes and the
most exacting fiduciary standards, faithfully exercise its federal authority and discretion to
protect tribal water quality from degradation.

I

19

r


	Houlton Band Ltr to DOI 05 08 2018-signed
	Kanji & Katzen, PLLC

	Attachment A - Map of Maliseet Trust Lands
	Attachment A
	Map of Trust Lands

	Attachment B - 22-4 DOI Solicitor Letter
	Attachment B
	22-4 DOI Solicitor Ltr to EPA General Counsel

	Attachment C - HBMI-Supplemental Comments-Attachment
	Attachment C
	HBMI - Supplemental Comments - Attachment

	Attachment D - Soliictor Opinion 05 16 2000
	Attachment D
	Solicitor Opinion 5-16-00




